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OUESTION NYNY

| have been asked whether women may be included in a minyan, the quorum required for
the recitation of specially sanctified prayers (d®varim sh®b®g®dushah).

RESPONSE _NaY¥YN

Introduction

1. The convergence of political change, new reproductive technology, economic
independence, career opportunities for women, cultural emphasis on individual autonomy
and personal choice, and the immediacy of global communication has transformed
religious life in significant social, religious and personal ways. These developments have
affected even the most insular of communities and have resulted, paradoxically, in both
an embrace of the new and a rejection of these changes.

2. Even for those who welcome these social changes, it is not enough for rabbinic
authorities to simply state that this is a new era with novel moral insights for Jewish life. It
is also insufficient to contend that the narrative intent of the teachings of Torah leads us
in a particular normative direction. There will always be contending interpretations of the
master narrative of Torah. Jewish law requires the use of its own internal language and
logic, a jurisprudential argument that builds on precedent, however narrow be that bridge
between the past and the possible. The halakhic system is the grammar of Jewish
spirituality. It governs how | and other committed Jews encounter God, encompassing
particulars and principles, details and aspirations for the divine. Interpreting this
magisterial tradition is neither obvious nor easy, but it is necessary for us to undertake so
that the Torah will continue to live and be meaningful in new times, places and cultures.




3. It must be noted that the Jewish legal tradition is primarily concerned with duties,
obligations and responsibilities that derive from a sense of mitzvah, being commanded.
This is at variance with the Western legal tradition which is framed around the rights of
individuals. While many mitzvot apply to the community, most mitzvot devolve upon
individuals. Still, the Torah tradition places those personal obligations within the context
of the Covenant (b°rit), with the understanding that individual desires — while important —
are secondary to the welfare and continuity of the sacred community of Israel.

4. The history of halakhah is replete with adherence to precedent and principle. It also
contains significant shifts in issues at the core of Jewish spiritual attitudes and behaviour.
Some of those developments - attitudes toward non-Jews, toleration of secular Jews,
changing paradigms of public prayer, and the study of Torah by women - are still
contested. Other modifications, particularly in business law (i.e., prozbul or heter isqah),
have been generally accepted. Some of these changes appear to have taken place
gradually and without much public attention, but “the perceptive onlooker can discern a
causal connection between halakhic change and shifting societal attitudes.”

5. While there are male-female distinctions within the Torah tradition that are not
congruent with a wholly egalitarian perspective, | do not believe that feminism is
antithetical to Judaism. Nor do | accept the idea that halakhic change will destabilize the
psycho-social structure of Jewish life. The role of women in public religious activities
relates to moral sensibilities that are central to the human experience and that speak to
the nature of human sexuality, the family, our particular community and society in
general. This is exactly where the Torah tradition seeks to situate itself and to have
something to say in conversation with the modern world. The questions about greater
inclusion of women in public prayer have the potential of enhancing the Torah tradition so
that it might be more meaningful to all who seek to grasp hold of it.

6. Martin Buber, certainly not a halakhic authority, likened faith to a “narrow ridge” and
this insight was also noted by Ludwig Wittgenstein who observed that “an honest
religious thinker is like a tightrope walker. He almost looks as though he were walking on
nothing but air. His support is the slenderest imaginable. And yet it really is possible to
walk on it.”? This t°shuvah is for Beth Tzedec Congregation. Not every congregation or
community will find this to be the appropriate path for itself. Not everyone will walk the
same tightrope, but this is how, why and where those who wish to walk with me are
invited on this path of halakhah.?

1 T. Ross, Expanding the Palace of Torah, Waltham: Brandeis University Press (2004), p. xv.

2 Culture and Value, tr. Peter Winch. Oxford: Basil Blackwell, p. 73, cited in Expanding the Palace,
p. XXi.

3 Many teshuvot and articles have been consulted. Among them responsa by faculty of the
Jewish Theological Seminary in The Ordination of Women as Rabbis: Studies and Responsa, ed.

2




Women’s Obligation for Prayer: Talmudic Sources

7. The Mishnah is the earliest source to discuss the women and prayer. It establishes
with essential clarity the issue of gender and obligation in prayer:

ATITAAI 279N "arnl '7'9NN NI YNy NRMEN IV DNLVEI DTTAYI DY)

JITn Nd>MA

Women, slaves, and minors are exempt from the reading of Sh®ma

and from T%fillin and are obligated for T%fillah (Prayer), M°zuzah and

Grace (after meals). (Mishnah B°rakhot 3.3)
From this primary pronouncement, we see that women have a personal responsibility
(hiyyuv) for daily prayer. In general, the term T*fillah (Prayer) in the Mishnah refers to the
eighteen-blessing Standing Prayer (Amidah) or its Shabbat and holiday equivalents. And,
just as children are educationally obligated for the three daily prayers, it is reasonable to
assume that women would also be required to pray three times each day.

Rabbi Simon Greenberg, JTSA, New York, 1988: M. Rabinowitz,
(http://www.rabbinicalassembly.org/teshuvot/docs/19861990/ordinationofwomen1.pdf) and
Rabbi Joel Roth, (http://www.rabbinicalassembly.org/teshuvot/docs/19861990/ordinationofwomen2.pdf);
Rabbi David Feldman, “Women’s Role and Jewish Law”, Conservative Judaism 26:4 (summer
1972); Rabbi Saul J. Berman, “The Status of Women in Halakhic Judaism”, Tradition 14:2 (1973),
(http://www.lookstein.org/articles/status of women.htm); Rabbi David Golinkin. |'1n2 n'w)”
(rawn) 102700 TVINRIWN "y nintwal; http://www.responsafortoday.com/vol3/2.pdf,
and 47-72 (X"own)h0dow [Dn ,0'7WN' NWXN TAYA.NIAIYNI NI7XY 12702 (Status of Women
in Jewish Law: Responsa, Schechter Institute, 2001); Rabbi Judith Hauptman, “Women and
Prayer: An attempt to dispel some fallacies”, Judaism 42:1 (1993): 94-103 and “Some Thoughts
on the Nature of Halakhic Adjudication: Women and “Minyan", Judaism 42:4 (1993): 396-413;
Rabbi David Fine, "Women and the Minyan", Committee on Jewish Law and Standards, OH 55:1
(2002) (http://www.rabbinicalassembly.org/teshuvot/docs/19912000/oh 55 1 2002.pdf);
(1"wn ,|1'o) "axn N79N1 nWRN Tyn 7y myn" T "y (private distribution); Rabbis
Mikhael Rosenberg and Ethan Tucker, “Egalitarianism, Tefillah and Halakhah”, Mechon Hadar
(2010) (http://www.mechonhadar.org/c/document library/get file?uuid=8e2def5c-17b6-4160-
9fe3-874¢9c9c3587&groupld=11401); Rabbis Michael J. Broyde and J. B. Wolowelsky, “Further
on Women as Prayer Leaders and their Role in Communal Prayer”, Judaism 42:4 (1993): 387-
395; Rabbis Aryeh Frimer and Dov Frimer, “Women’s Prayer Services — Theory and Practice”,
Tradition 32:2 (1998): 5-118 (http://www.daat.ac.il/daat/english/tfila/frimmerl.htm); Rabbi
Aryeh Frimer, “Women and Minyan”, Tradition 23:4 (1988): 54-77
(http://www.daat.ac.il/daat/english/tfila/frimer2-1.htm ); Rabbi David Sperber,
“Congregational Dignity and Human Dignity: Women and Public Torah Reading”, Edah 3:2
(2003) (http://www.edah.org/backend/JournalArticle/3 2 Sperber.pdf); for other papers also
see Rabbi David Golinkin, An Index of Conservative Responsa and Practical Halakhic Studies:
1917-1990 (New York: Rabbinical Assembly, 1992), p. 75. The analyses by Golinkin and Wald, as
well as the arguments developed by Rosenberg and Tucker have had a significant influence on
my thinking in recent years.



http://www.rabbinicalassembly.org/teshuvot/docs/19861990/ordinationofwomen1.pdf
http://www.rabbinicalassembly.org/teshuvot/docs/19861990/ordinationofwomen2.pdf
http://www.lookstein.org/articles/status_of_women.htm
http://www.responsafortoday.com/vol3/2.pdf
http://www.rabbinicalassembly.org/teshuvot/docs/19912000/oh_55_1_2002.pdf
http://www.mechonhadar.org/c/document_library/get_file?uuid=8e2def5c-17b6-4160-9fe3-874c9c9c3587&groupId=11401
http://www.mechonhadar.org/c/document_library/get_file?uuid=8e2def5c-17b6-4160-9fe3-874c9c9c3587&groupId=11401
http://www.daat.ac.il/daat/english/tfila/frimmer1.htm
http://www.daat.ac.il/daat/english/tfila/frimer2-1.htm
http://www.edah.org/backend/JournalArticle/3_2_Sperber.pdf

8. However, this initial clarity is obscured by a general rule of the Mishnah that women
are exempt from positive mitzvot dependent on time:

X7U awy nixn 721 NNIVS D'WAL 'ATN D'YWAR DNTA INTAY DWY NiXn I

NN NTAY "2 DYWYN X7 NI¥N 721 12N 0'Y) TRNI D'WIR TNX N2 [T

['2"N 0'Y] TNNI D'YIX TAX AN NTa XY |2

For all positive time-related mitzvot, men are obligated and women

are exempt. For all positive mitzvot not time-related, men and

women are equally obligated. For all negative mitzvot, whether time-

related or not, men and women are equally obligated. (Mishnah

Qiddushin 1.7)
Since T%fillah/Prayer is framed by many time related considerations, this general rule
might exempt women from the obligation to recite the Amidah.

9. In a third source, discussing the obligation for T*fillah, the Talmud asserts that this
Prayer is NOT such a commandment, placing it in the framework of a positive mitzvah
that is not time-related:
,0INX1 172/ 27V N2 A1 7RI IXNMMT DN 1N MNYT A79N2 farnl
17 ynunj - MT XnA NTAY QWY NIXND
[Women] are obligated for T®fillah/Prayer for it is an expression
of compassion. You might object that the verse (Ps. 55.18)
“evening, morning and afternoon” suggests that (T°fillah/Prayer)
should be considered as a positive time-related mitzvah
[therefore, women would be exempt from this obligation].
Accordingly, [the Mishnah] came to teach [that women are
obligated]. (TB Berakhot 20b)*

Women’s Obligation for Prayer: Rishonim- Rambam

10. Based on these three primary Talmudic sources, the early authorities (Rishonim)
develop two positions related to the basis of women’s obligation for T*fillah/Prayer.
Rambam (Maimonides) maintains that T®fillah is a Torah-based (d®oraita) positive
mitzvah which is not time-caused.® Rashi, Ramban and others argue that Tfillah is a

* The text before us conflates two versions of the Talmud, one of which explicitly asserts that
T*fillah/Prayer is in the category of a non-time-related positive mitzvah and another that
considers an alternate position before rejecting it. Golinkin, Status, pp, 48-49 and Wald, pp.2-3,
discuss the textual variants before the early authorities.

> Rabbi Alfasi brings the Talmudic conclusion (from 20b) without any variation: n>721 NTITAI N79N
NIA"N D'W1 XNOA [ATN K7W QWY NI¥N 721 XN [nta X7 AWy Nixn 27 amT ima. “Prayer,
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rabbinic institution. For our purposes, it is important to note that both perspectives
maintain that women have an obligation for T*fillah.

11. In Sefer Hamitzvot, Rambam rules that prayer has two aspects: from the standpoint
of Torah legislation (m'd®oraita), prayer is a positive mitzvah not time-caused. A daily
offering of the heart (which includes the elements of praise, petition and gratitude) is
sufficient. The time, text and frequency of structured prayer are to be understood as
rabbinic enactments to provide specificity to the core commandment.

NN ,0MY9 AT X 7931 1201 AYN' 1TAY? DIXY X'D N'YMNN dixnal

ANKI ITIAYN INIXT (2 2 axd) YRE D2AYX YT NN DNTAYI ("D 2D D'odwn)

NN IT ITAY71 '90 [IW71 1TAY71 (2py 9"0) INNI TIAYN INIXNI (a* 1 pNNXI)

The fifth mitzvah is that we are commanded to worship the One

who is exalted; this mitzvah has been repeated several times: It

says “And you shall serve the Eternal your God” (Ex. 23:25) , and it

says, “you shall serve Him” (Deut. 13:5), and it says, “you shall serve

Him” (Deut. 6:13), and it says, “and serve Him” (Deut. 11:13) ...In the

words of the Sifrei: “‘Serve Him’ — this is prayer” (Sifrei Devarim 41).

(Book of Mitzvot: Positive Command #5)

12. He decides in a similar way when detailing the tenth mitzvah (of the traditional 613).
QWD... N"INYI N"Y DI' 722 ynw NN XNj7 DIXY X'D DNYYYR dixnal
|AT DMON M D YU AXRNPY7 Yyag AN NINIY (a"o1) XNOSOINA [1IUI
N'D NNYY 279NN NN DINX AN [N DI'R 279NN "TY niD .na7onY
(2 P DY) DINX |V INTI.D'AINT A7 INTO D'MONAI (A 'y) 1NNAY IND 2NN N
D270 "INTA NNAT INTO NI .0NRFN TN TAD NION
The tenth mitzvah is that we are commanded to recite the Sh®ma
every day, morning and night ... The Tosefta says: “Just as the
Torah fixed times for the reading of Sh®ma, so the Sages gave a
time for Prayer” (Berakhot 3:1), meaning that the times of prayer are
not biblical. Even though the obligation of prayer itself is biblical,
as we explained (above, mitzvah #5), the Sages assigned it times. This
is the intent of the statement, “They established the prayers
parallel to the Tamid (daily) sacrifices” (TB Berakhot 26b), that is, they
established its schedule parallel to the sacrificial schedule.

(Book of Mitzvot: Positive Command #10)

mezuzah and Grace after Meals are all positive mitzvot that are not time-caused; and women are
obligated for all positive commandments that are not time-caused.” Rif, Berakhot 11b.




13. In Mishneh Torah (Laws of Prayer 1.1), Maimonides affirms this earlier ruling when he
states:
12 "ymwa 'on ,00a7X ‘N X DNTAYI XY DI' 702 779Na"7 Aawy nixn
NTIAY X' IT 'X D'ON INNX 03227 752 1Tay’7 " nXaw 279N XA IT ATIAYY
In AXTA 279NA Mwn '8 L,NNINA N NI9NAa ' '8l L,n79Nn 1T Ahaw
.NNIND N YA a1 2797 'R1L,NNIMN
It is a positive mitzvah to pray each day, as it is written: “You shall
serve the Eternal your God.” By tradition, they learned that this
service is prayer, as it says, “and to worship God with all of your
heart”. The sages said, “What is service of the heart? This is
prayer.” The number of prayers is not Biblical, the form of prayer
is not Biblical, and prayer has no Biblically fixed time.

14. Rambam then goes on to apply the Biblical mitzvah of prayer to women:
X'7X XNma InTh X7V nwy Ni¥n XA 9% a'79N2 'arn 0rTayl 0'wa 0'oY
YITPN 7¥ INAW Tani DI '722 '779Nn1 NN DTX XA'Y KID ) IT 2I¥n aI'n
[N 2 ANXI NINNAI AYEAA DAY )X KDY 1DIY PRI 1D INKRIE XD N2
INd> '9% TNX 72 17 Y'OwAY na1vn 7y A7 nrminl naw
Therefore, women and slaves are obligated for prayer because it is
a positive mitzvah not related to time. The obligation of this
mitzvah is thus: a person should supplicate and pray every day
and praise the Holy One. Following this, a person should petition
for one’s needs as a request and a supplication and then offer
praise and thanksgiving to God for the good that one has received,
each person according to one’s ability. (Mishneh Torah: Laws of
Prayer 1.2) °

15. After an extended discussion about all the detailed obligations of prayer as mandated
by the Talmudic sages, Rambam then concludes by also including women in the
rabbinic framework:

N NV YNY NXMPN NIVOY WX 71 ,A'79Na DN 01VPI DTTAYI DY)

.N'79N1 N M09 [N YIX AVNY 'RY 'O 7Y QN NN DX 'I'MA 71 ,n79NNn

Women, slaves and minors are obligated in prayer. Any man who is

exempt from Sh®ma is exempt from prayer. [For example,] those

who escort the dead for burial, even though they are not needed for

® Golinkin, Status p. 51, points out that the Biblical status of this law is accepted because (1) most
interpreters of Rambam agree to this point; (2) in subsequent rules (1.4-7), Rambam uses
terminology that is expansive, neutral and indicative of the inclusion of women; (3) this also may
be inferred from his Laws of Prayer 6.10, and his commentary to Mishnah Qiddushin 1.7.
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the actual conveyance, are exempt from prayer. (Mishneh Torah:
Laws of Prayer 6.10)’

16. In his earlier work, Commentary to Mishnah, Rambam articulated his conception of
time-caused commandments and ruled regarding the obligation of Prayer for women:

I'N INTA INIXA X7W1,D'10N [NT2 AN"YY NAINY X'D ANNA |NTAY DYY NixXn|
,N'7172 X71 DI NN 9% nixxal *7'onal 19IWNI A717a1 0 narn
222 27N MAINY NIXNA [0 AN TR K7W AWY Nixni 1782 KX 701 ndion
In DY 'R 1'7¥X NID 7'7DW NYT 1201 ,07 T Dyl ATITAN (12D DNt
Xl NN D anl DN D'YIAY Aagy nixn 7ax ,ann 7w ni? axn
,0'"7217n DMAT DAL A9 7Y DMoN) XX 77D a7 'R 190 92 niatn I'RY
XA i ,n'719Nn1 ,7apnl ,0'TYVIina Annwi ,no9 "% axn N7Dxw nyT X'7n
NNX 721 DNIA JNTAY DWY NIXN 178 70 ,01'A WITRI ,NAY "1 ,nd1nN "I ,nan
D'WIXY7 DaI'Nd 0'wi7 Darrn jan

And a positive commandment that is time-caused is obligatory at an
assigned time. Outside of this time, its obligation does not take
effect, such as sukkah, lulav, shofar, tefillin and tzitzit, because
these are obligatory during the day but not at night, and others
similar to them. And positive commandments that are not time-
caused are those mitzvot that are always obligatory, such as
mezuzah, building a guardrail and tzedakah. You already know that
we have a principle that one does not derive [defined conclusions]
from general [heuristic] procedures, so that when it says “all”, it
means “most.” Actually, the positive mitzvot in which women are
obligated or are not fully obligated have no general rule; instead,
they are transmitted by tradition. Do you not already know that
eating matzah on the first night of Pesah, rejoicing on the Festivals,
the public reading of the Torah every seven years (haq’hel), prayer,
reading of Megillah, [kindling] Hanukkah candles, [kindling]
Shabbat candles, and reciting Kiddush are all positive mitzvot that
are time-caused, yet for each of them a woman’s obligation is the
same as that of a man. (my emphasis). (Commentary to Mishnah:
Qiddushin 1.7)

" Wald, p.3 (n.10), Golinkin p.51 and Rosenberg and Tucker p.7, all agree that this refers to the
rabbinic obligation for prayer. They argue that the context of this law, after five chapters dealing
with the detailed obligations of rabbinic prayer, suggests that this is also part of the rubric of
rabbinic law; that there would be no reason for Rambam to repeat the ruling regarding the
Biblical command; and that the reference to minors here can only mean that this periscope refers
to rabbinic law, as minors are never subject to Biblical commands. See also Y. Karo, Kesef
Mishneh, to this passage.




17. It seems reasonable and clear that Rambam does obligate women — at both a Biblical
and Rabbinic level — to regular Prayer. According to Rambam, the Sages’ initial
formulation of Prayer was in response to a social-political crisis (Laws of Prayer 1.4) that
affected the entire people of Israel. The rabbinic format of Prayer — praise, petition,
thanks - and its timing throughout the day is simply the way our Sages gave detailed
expression to the greater Biblical mandate of Prayer. This

explains how the gemara could refer to prayer as not caused by time (its

Biblical core possesses this quality), even as it is an obligatory practice

multiple times a day, at set times (the rabbinic extension of the biblical

core). Women are obligated in the time-bound extension because of their

obligation in the non-time-bound core. Thus the Rambam, like the

Mishnah, is explicit that the obligations of women and men in thrice-daily

fixed prayer are identical.?

18. The equality of obligation is also codified by Rav Yosef Karo, who follows the
language of Rambam:

X7v y'"'n X'nw 19n ,n79N2 naarn W' 0Niusy 9"yxy ,0'Tayl 0'ea

. NN nTh

Women and slaves, who are exempt from the Recitation of Sh®ma

are obligated for Prayer, for this is a positive mitzvah that is not

dependent on time. (Shulhan Arukh, Orah Hayyim 106.1)
Those later authorities who interpreted the Rambam as exempting women from the
rabbinic practices of specific time-linked Prayer, should be understood as simply
attempting to explain a popular practice in conflict with the formal law. °

8 Rosenberg and Tucker, pp. 9-10.
% This is a critical point. The Magen Avraham, Rabbi Abraham Gumbiner (Poland, c. 1633 — c.
1683), who often incorporates the customs of his contemporary Poland in his commentary to the
Shulhan Arukh, notes that women in his community do not pray three times daily. he offers a
legal explanation to explain their practice.
'ID1'D2227 702 ITA2I A MDT RN XKNMIRT Y A N79NT 7"'0T0"ann 2" -nww niyn
NIP79NN 'KY 0'W1 2N 120 D71 NX¥Y'W NOoN 7211 DI TR DY9] T KN'MIKTA X
AWONI NTA T RNMIRTAI NYRA NT'R N'7'017 1IN0 17122 T "INIXT DIV NIT'RNa
D'?OI9N 2N NYT |21 P2OT 179N N210 |"'2NN1 NI DAYN X7 DMON DAY
A positive command: So wrote the Rambam, for he thinks that Prayer is a positive
Biblical command, as it is written, ‘to serve [God] with all your heart...” Since,
according to the Torah, it is sufficient to recite one prayer each day, in any form
that one wishes, most women have the practice of not praying in regular pattern;
for right after they wash [hands] in the morning, they offer some sort of petition.
This is sufficient according to the Torah; and it is possible that the Sages did not
obligate them more. However, the Ramban opines that Prayer is of rabbinic
[status] and this is the opinion of the majority of authorities.
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Women’s Obligation for Prayer: Rishonim-Rashi and Ramban

19. Rashi explicitly rejects the idea that Tefillah is a Biblical mitzvah as well as the notion
that it is a positive command independent of time. Correcting the Talmudic text that he
had before him, Rashi explains the ruling of the Mishnah that men and women have
equal obligation for Prayer on the grounds that Tefillah is a petition for divine compassion,
needed for everyone.

D"077 J1NY7I D'YYY7 X AIRPNILRTD 227TN1L,RD "N AY9NT - 2'79NA rarni

The Magen Avraham here uses a dual-level hierarchy of Prayer, as advanced by Rambam, to suggest
why ‘it is possible’ that pious women in his cultural context did not pray three times each day. As he
notes, this is not the position of the majority of authorities and it is not even one that he holds. For in
relation to the recorded practice that women did not recite havdalah for the conclusion of Shabbat in
the Amidah, he rules:

[1'") MNI7 AWORI WA 779107 101 X7 AN n'"n 1" "o w'"nd n79N2 NIAtNT A"YNI

W' N7V INI7ap X7 0'WINENAIND INY7Y 17277 KPR NIWD N N7oNT

Even though they are obligated [to recite] for Prayer (the Amidah), as | have

written in section 106.7. Still, most do not have this practice [of Prayer] at the

conclusion of Shabbat. Perhaps because the evening prayer is optional—even

though it has been accepted as obligatory- women did not accept this [additional]

obligation for the conclusion of Shabbat.
Here too, the Magen Avraham defends an extra-halakhic practice by offering a legal justification of a
less than ideal pattern of behaviour.

However, his effort to explain a cultural reality was taken by other authorities as a principled position.
See Arukh Hashulhan: Orah Hayyim 106.7. Although even he acknowledges
NI79N 20 DA NNNT IR N D'WIY N vt W pnima ol “
Thus with difficulty one may maintain [the practice of] our women who are not
careful with the recitation of all three Prayers.”
Rosenberg and Tucker, pp. 15-20, discuss this in great detail and cite Rav Ben Tziyyon Lichtman (20th
¢, Lebanon):
MM IRTIALN79N] DAMN DN0PI DAY D' ..AND D'ANNT,NWR N N ...
752 1" N79N DNOA XX ,KINW NON NT'RA DI X"9 7V ... 1 X721, NI79Nn D1
2NN D"2NN DAY N2 DRI DL, NI7ONN 722 D'AYNY DRVRT RNIT TIVIELi719N
.0"9n1I X"Mn w'"d X7TINIPONN D1 n'en
And a further difficulty is that the Rambam wrote... ‘women, slaves and minors are
obligated in Prayer.” Surely he is referring to all the Prayers (of the Amidah) and
not simply with prayer once daily in any form one [wants]; [he intends] the
standard Prayer that is the subject of the entire chapter. Moreover, by comparison
to minors who are obligated for all the Prayers, it can be seen that the Rambam
obligated women for all the Prayers, not as written by the Magen Avraham and
the P°ri Megadim (106.2).




N NDMIXT INT XNT,X0'WO 072 X1 - 1M1 'anT A79N ([2'0a Da...

They are obligated in prayer: because prayer is a request for mercy;

and it is of rabbinic status, which they established it even for

women and educating children.... The text should read: “Tefillah, for

it is a request for mercy”. It should not read “This is obvious!”,

because it is not a Biblical commandment. (Commentary to Berakhot

20b)*°
Rashi wants to avoid using the language of mitzvah, because for him this implies a
Biblical status for Prayer and he is clear that regular Prayer is a rabbinic institution.** For
him, women are included in the rabbinic obligation because the quest for divine
compassion is not limited by gender.

20. Ramban builds on Rashi’s position and attacks Rambam, arguing that Prayer is not a
Biblical command (mitzvah d®oraita) and is exclusively a rabbinic decree.

nNJ0AN |'RI ...N'7T9NA DIXN XIDI ...INTIAYA 121VXIY N'YMNN DIXNN 270 AND

X7 790 779N 290 NNKI ... 12T 279N XINA2 DMOND NN 1DV ....ATA

.-:[220T 279N ,KNMIXT YNW NINNPT ... 779701 TN 12'K 77900

oI' 722 279N NN N DTX 2"NY INRY (X"'91) 279N NId'702 1'81 121

ANKNA AT 2N PI1.0NNA N 27910 Nwn X271 N17ONN "I 'RY XX

In X'D ANXY 279NN NaIN 22X MINN [N DI'K 279NN INTY DMWY DiXna

halhb!

NNINA '7o1Y I'NYW DMAN (X,X' NAY) INNKX 121 ...."2'WA [19] 12'X AT DAl

'Y 70 ‘XTI XX .D'71YY7 20T XY 079N 7roon 'K W' R'? 'p'oon

222 M1 ynivwy 12'7Y "N X120 Ton nimn Xin 7ax 775 nain 'k a79nn

N ROy

The master wrote that the fifth [positive] mitzvah is that we are

commanded to worship [God]... and this refers to the mitzvah of

Prayer.... There is not agreement on this.... The Sages already

explained in the Gemara that Prayer has rabbinic [status]... [for]

they say that if there is uncertainty about whether one has prayed

or not, one need not return to pray.... for [while] the recitation of
Sh®ma is a Biblical [command], Prayer is [only] rabbinic....

We also have seen in [Maimonides’] Laws of Prayer (chapter 1) that

he said that one is obligated by Torah [command] to pray every day,

but that neither the number of prayers nor the form of the prayer is

of Torah status. He also wrote regarding the tenth mitzvah that the

19 0n the textual history of this section of Talmud see Golinkin, Status, pp. 48-49, and Wald, pp.2-
3.

1 However, see Tosafot, Berakhot 20b “peshitta”, who agrees with Rashi that Prayer is a rabbinic
development, but suggests that the terminology of mitzvah might still apply.
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times of Prayer are not fixed by the Torah even though Prayer itself

is of Torah [status].

This also is incorrect in my eyes.... And [the Sages] already taught

(Shabbat 1l1a) that scholars who are occupied with Torah [study]

must interrupt [their studies] to recite the Sh®ma, but are not

obligated to do so for Prayer, for it is always of Rabbinic [status].

The entire enterprise of Prayer is not obligatory. It is an expression

of the grace of the Creator toward us that God hears and responds

when we call. (Ramban, Critique of Rambam’s Book of Commandments, #5).
According to Ramban, there is only one level of obligation: rabbinic. For him and for
Rashi (and others who follow their understanding of Prayer), whenever the Talmud spoke
of the hiyyuv of women for Prayer, it refers to the obligation for regular and repeated daily
Prayer.

21. Rav Yisrael Meir Kagan (Poland, 1838 - 1933) affirms the position of Ramban,
writing:

2v npM "' NEP'AY L 0™ TN X' 79N NiIXn W'y "anin nyT 7ax

y'"'n XInw 9"YyNI Niwa N1yl DaiN ANl NNY IR 779nn% 2Ton

o"Tn 179X NnMA INThY  y"n DN NNIVS D'YINI XNTA NTaY 0™Tn

NYURA X'A 27901 7'RIN D'WIN IND DNINE NMINY N'7'9NA [NIX 12N 3"OYN

1779n'w no'wa? 'ata? wr d"Y ... DOIOA AN NYT D D 'Y |21 .0'nNN

.n"

...But the view of Ramban is that the essence of the mitzvah of

Prayer is established by the Sages... who obligated that the

eighteen b®rakhot should be recited in Shaharit and Minhah with

Arvit optional. Even though this obligation is a positive mitzvah

that is time related and (usually) women are exempted from

these, even if established by rabbinic ruling, the [Rabbis]

obligated them for Shaharit and Minhah, just as men, for Prayer

is a petition for [divine] compassion. This is the essence of the

matter, as accepted by all authorities. Therefore, one must

impress upon women that they should pray the [Amidah on a

regular basis]. (Mishnah B®rurah 106.4)
In affirming the general obligation of women for Prayer, the Mishnah B°rurah exempts
them from Arvit. Perhaps this too is to justify what he saw as their general non-
participation in Arvit.*> We know that the Sages initially determined that the evening Prayer
was optional for men also (probably because it was not linked to the daily morning or
afternoon sacrificial offerings) and only later became universally obligatory. Since Rashi,
Ramban and Rambam all speak of an identical obligation for all persons to pray each day,

12 5ee Wald, p.5.
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it seems reasonable to affirm that women would be obligated for all three of what
historically became the regular routine of daily Prayer.*

Golinkin brings a significant number of examples of women in different locations and
periods of history who engaged in fixed prayer at home and in synagogue. These
instances support the perspective that women did not limit their prayers to once daily and
did follow standard formulation. The opinion of Rabbi Gombiner and other Aharonim that
women need offer only one heartfelt prayer each day was rejected by some women in
favour of the pattern of regular prayer at fixed times every day.**

Minyan

22. The basic unit of a public quorum is ten. In Numbers 14.27, ten spies are identified as
a “congregation” (nTy) and in Ruth 4.2, ten elders are assembled for a legal procedure.
Mishnah Sanhedrin 1.6 sees ten judges as representative of a community: ten to
advocate for the accused in a capital case, ten to condemn ( |x> N0 N7¥n NTYI NOVSIY NTY
nnwy) and three as the core construct of a court (leading to a court of 23 judges).

23. The Mishnah requires ten for certain elements of public prayer.

NN M7 'R DN'OD DX ['RYN |'NI DA 9% [MalY 'R YNY DX 'OV |'N
MmIiNINI 0'72X MDY D'NIX 'NI AYINLE TAYN 'UIY ['RI X1 [1'09n |'NI
DTNI [ND1 AYYN NIYPI7A MYYN NIND DWA ['InTn 'Rl DINN NdMAI 07N
N RxID

We do not recite the Sh®ma with a response, nor go before the Ark [to
lead communal prayer], not lift up hands [for the priestly blessing],
nor read the Torah, nor conclude [the Scriptural reading] with the
prophets, nor perform the [burial rituals of] standing and sitting, nor
the blessing of the mourners, the expression of condolences, nor the
wedding blessings, nor the summons to Grace using the Name with a
group of less than ten. When redeeming land nine and a kohen [are
required]. So too, [when redeeming] a person. (Mishnah Megillah 4.3)

23. Although the requirement of a quorum of ten is common to all the rituals mentioned in
Mishnah Megillah, the basis for this obligation is not identical. Some of these (such as

13 See Golinkin, p.59, who argues that the collective language of Rambam when discussing
various aspects of the rabbinic institution of Prayer - “they established” —is indicative of a
general approach to avoid distinguishing between different expressions of formal Prayer, thus
including women in the obligations for Musaf and Neilah.

14 Golinkin, pp. 52-56.
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funeral rituals and the summons to grace) seem to be common practice while others are
given specific Scriptural attribution.®® The initial ones are linked to the verse “I shall be
sanctified in the midst of the Children of Israel” (Deut. 14.27).

2 N2 MMYTRIY X MKT AN 20 INK RAX 2 XTN 0 X 277 n Nan
NX'TIN IN''D "2 "INT - ?2Ynun 'Rn .20YYNn NINS X' X7 AYITaw 12T ' - Tiawe

y ] 1 1 ] ) 1 y
”DTYN NN 17Ta0 0NA 21, 1 ma et Xon amd " m " mé

= 1 ] ] ] ] ] ] 1 1
QX - MY |72 an ,"nRTh ayan AT mn Tvé ona amT L’ "aTyd emaa e
.NYY XD

How do we know this? Rabbi Hiyya bar Abba taught in the name of Rabbi
Yohanan: The verse says, “And | shall be sanctified in the midst of the
children of Israel” (Lev. 22.32). Any matter of sanctity should not be
recited with fewer than ten. What tells us this? Rabbi Hiyya taught in a
b°raita (a Mishnah status tradition), We derive from the double usage of
“midst” (tokh). It says here, “And | shall be sanctified in the midst of the
children of Israel” and it says there, “Separate yourselves from the midst
of this congregation” (Num. 16.21). And then there is a double usage of
“congregation” (edah). It [also] says there “How long must | bear this
wicked congregation?” (Num. 14.27). Just as there “congregation” refers
to ten, so here too, “congregation” refers to ten. (Megillah 23b)
Other than the obligation for public martyrdom, which the Talmud bases on a direct
derivation (d°rashah) from the verse “I shall be sanctified”, most authorities see the other
attributions as indirect efforts (asmakhtot) to connect a rabbinic obligation to a Biblical
source.®

24. Who may be constitutive of the ten? The Talmud considers and rejects the possible
inclusion of a child or a slave for a minyan for prayer (Berakhot 47b-48a) and of a non-
Jew for the sanctification of God by martyrdom (Sanhedrin 74a-b). However, women’s
participation in a quorum of ten for public prayer or the recitation of d°varim
sh®b®g°dushah is nowhere suggested (nor formally excluded) in classical rabbinic
literature. Although an argument from silence is not legally substantive, the tendency of
later authorities to “read back” and “discover” in the earlier sources a pattern of non-
inclusion of women should also not be considered legally determinative.

1> See A. Frimer, “Minyan”, section A.

16 Rabbi Nissim Gerondi (Ran, 23b, v¥’eyn nos®’im) points out that the blessings and prayers are
themselves of rabbinic origin, so these constitute post facto supports for existing traditions and
religious sensibilities. See Rosenberg and Tucker, pp. 57-59 for a discussion of the textual
citations that bolstered the intuitive sense of the Rishonim that women were not included in
these public acts.
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25. There is however, much active discussion of the subject of women and public prayer
among the Rishonim. Aryeh Frimer provides a close analysis of the opinions of the
Rishonim and later authorities to show that while some rabbis categorically exclude
women from any quorum of ten, others include women for minyan when they share equal
maximal obligations with men, and a third group of scholars differentiate between a
quorum where a formal community is intrinsic to the mitzvah and a minyan when the
obligation is essentially for the individual to perform.17 Various reasons are offered for this
exclusion.®

26. However, a paradox presents itself, for the requirement of a minyan for public prayer
and sanctified matters (d®varim sh®b®q°dushah) and the necessity of a minyan for
martyrdom (giddush hashem) are both derived from the same verse: “And | shall be
sanctified in the midst of the children of Israel” (Lev. 22.32). The Talmudic discussion
(Sanhedrin 74b) about martyrdom indicates that with the exception of murder, idolatry
and forbidden sexual relations, it is permissible to privately (b°tzin’a, xvaxa) transgress
even Biblical mitzvot. However, in periods of religious persecution or in instances when
the transgression would take place in public (b*farhesya, x'on192), one is obligated to
martyr oneself rather than violate even a minor mitzvah. In defining b®farhesya, the
Talmud cites the double d°rashah of “in the midst” and “congregation” already mentioned
in Megillah 23b regarding matters of sanctity in public prayer.

12 NYYN ANIND X'0NNY |'X [ANI' 'A1 AN APY' 120 X - 7X'0ND NndI

v a1 Y.L 78 02 na Tzl 'Y DYIRY RO DTN

What constitutes “public”’? Rabbi Yaakov said in the name of Rabbi

Yohanan: “Public” is no less than ten people. Certainly this refers

to Jews, [for it is written | shall be sanctified in the midst of the

Children of Israel...Ten [is required] and all must be Jews.

(Sanhedrin 74a)

27. Even though some authorities would limit the language of sanctification through
martyrdom to the “sons of Israel, Yxqw> »3”, the obligation of “sanctification” is generally
understood to refer to all “the children of Israel’. This is in keeping with the Talmudic
comment that “[valuation for Temple dedication] uses masculine language, |avn 75w 9%
707 [IW72 X7x 72T 11'X” (Arakhin 2b) even though the mitzvah and procedure are inclusive
of women. Tosafot expand that observation to a general principle: “the entire Torah was
revealed in masculine language, nnKa Yo7 IW72 'ma A7 nmn DT (s.v. I°rabot).

28. From subsequent discussion in Sanhedrin regarding the Biblical Esther, it is clear that
she and other women were understood to be obligated, if necessary, to accept

Y Erimer, sections B, C and D.
18 See Rosenberg and Tucker, pp. 57-59 and their discussion of Sefer Hamenu’hah. Frimer,
“Minyan,” section C, provides a robust sample of rabbinic opinion.
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martyrdom. Perhaps this inclusion of women in the quorum for public martyrdom is
because of the awareness of the historic fidelity of Jewish women as exemplified in
various narratives.'® Jurisprudentially, it was connected to the notion of equal personal
obligation of women and men for this mitzvah. We believe that the inclusion of women for
the mitzvah of martyrdom leads to a reasonable expectation that they would also be
included for “sanctification” as part of a minyan.

29. Nonetheless, later authorities who included women in the quorum for martyrdom held
them to be ineligible for the minyan of public prayer.?® One of the dominant trends of
rabbinic writing about women and mitzvot centers on the question of equality of
obligation. Rav Menahem Meiri (Perpignan, 1249 — c. 1310) states:
[N NISVXN D'WIXNT DA DIY D' AI'NE 7RI R WYY DX XY D
MUYy
In matters that require ten, there are those who claim that when
the obligation of women is equal to that of men, they may
constitute the minyan. (Beyt Habehirah, Megillah 5a)

30. Perhaps equal obligation was seen as forming a shared community, a sub-set of the
larger Jewish people. Rabbi Mordekhai Yaffe (Poland, c. 1530- 1612) identifies the
boundaries of this religious polity from the perspective of maximal equal obligation:
[0 9INNI 'V "IN WU L.NIXNA DTN DAIRY ['O10XN |'X [V NYUKI TayI
Jixn? yaan 710w o
Neither a slave, nor a woman nor a minor is included [in a minyan]
for they are not obligated for [all]] mitzvot. Some permit nine [adult
males] and one minor, for he will eventually become obligated for
the commandments. (L°vush Malkhut, Orah Hayyim 55.4)
As much as 21% century thought might find the grouping of women, slaves and minors
together to be morally questionable, it should be noted that they were considered to have
a common legal status as people whose obligations were not the same as adult free
males. For L®vush, obligation creates a representative group of the larger community.
Someone who is exempt from a series or a category of mitzvot could not act as a
microcosm of the Jewish people.?* Today, we would have a different way of signifying
status and inclusion within our religious community.

19 See 2 Maccabees 7 and Gittin 57b; this woman is often associated with Hannah and her sons.
See Menachem M. Brayer, The Jewish Woman in Rabbinic Literature: A psychohistorical
perspective. Ktav, 1986, p.174.

29 Rav Reuven Margaliyyot, Margaliyyot Hayam, Sanhedrin 74b, sec. 27. Also see references cited
by Golinkin, p.125ff and. Frimer, “Minyan”, section B6.

%1 See the extensive discussion in Tucker and Rosenberg, pp.64-65.
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31. Although, as we have seen, there are significant precedents — extending back to the
Mishnah - for women to be obligated for daily Prayer, this is not the case for inclusion in
the quorum for public prayer. Among those who exclude, Rav Saadia Gaon (Bagdad,
882-942) indicates:
D{Z19% 1Y ANY DMIDT NYY KID M1AXD YYI
The number for a community for [matters of sanctity] is ten males above
the age of puberty. (Siddur Rav Saadia: Shaharit, Yishtabah).

Tosafot restrict women'’s inclusion in the minyan for public prayer and other instances
when a quorum of ten is required:
NYYaw 12T 7D Y71 279N yiap vt
Regarding the matter of a group for prayer and for any matter requiring
ten, [women do not constitute a quorum]. (Tosafot, Berakhot 45b, veha
me’ah).?

Meiri specifically excludes women from any matter involving d®varim sh®b®q°dushah:

n79N1 Tyn ¥ 2wy "anY7 a7y DRI ...D'WIY7 110N AYITRAY 1T |'NI

Matters of sanctity are not applicable to women... She is not included in

the quorum of ten for standing (Torah reading) or Prayer. (Bet
Habehirah, Berakhot 47b).

Similarly, Rabbi Tzidkayah Harof® (Italy, 1230-1300) rules
NWYY7 'n'7wn |2'X D'TAYI D'
Women and slaves may not complete the minyan.
(Shiboley Haleqget, Laws of Prayer 9).

All these statements are presented as dicta, authoritative pronouncements of what was
considered to be settled law. That women are not included in the minyan for prayer is
reflective of a culturally imbedded social reality which seemingly requires no justification.

32. However, as Rabbi Wald writes, “this is not enough to decide our question”. We note
the precedent of another major change in Jewish law related to women. Despite the
opposition of Talmudic sources and early rabbinic authorities (Rishonim) to the instruction
of Torah (Oral and Written) to women, in the past century great rabbinic authorities, such
as the Hafetz Hayyim, agreed that such study would be permitted and may even be

22 However, see below where Rabbenu Tam develops a theoretical argument for the inclusion of
women in such sacred matters because they are part of the covenantal community. Wald, pp. 8-9
dismisses this apparent contradiction, pointing out that other early authorities did not regard this
inconsistency as substantive for halakhic decision.
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considered a “great mitzvah”.>®> While the issue of Torah study appears to be in the realm

of personal action without ramifications for the obligations of others, the inclusion of
women for study has had broad-based communal ramifications for men and women. This
religious-social transformation is a halakhic model for the question of inclusion of women
in minyan.

From Prohibition to Possibility

33. Rambam, who obligates women for the formal pattern of prayer, does not mention
gender when detailing the legal pattern of public prayer:

P I'YIY 'NI ,D'YNIY D01 DY 7172 77900 TRR A YA NY9N XTI
MDY NXEN ' 17'9X1 ,00N TAX MY DYWL LMD AT 0712 AYYn NInda
J779N0 X7 "y AN Y XInENwY? DAY 'n7wn nain TRy 177onn
D'N'22 ['1'09N X71 ANINXRYTENN9Y 'DNan DM 'RIIE X7 AYITR DPNIX 'R DI

.MUy XX
What is the pattern of community prayer? One prays aloud and the

others listen. This is not done with fewer than ten free adults and the

leader of prayer is included among them. Even if some of them already

prayed and have fulfilled their obligation, they may be part of the

guorum as long as the majority have not yet prayed. Similarly, we do

not recite g°dushah, read Torah, recite the blessings before and after,

or [read] the prophetic maftir unless there are ten.

(Mishneh Torah: Laws of Prayer 5.4)
Since Maimonides is very precise in his language, his use of the word “adults” without
reference to gender may be significant.?* When Rambam wanted to limit the invitation to
Grace or the invocation of the priestly blessing to a male minyan, he explicitly did so.
Although Rav Golinkin rests his decision on this point, | do not consider this non-
gendered language as determinative for two reasons. First, an argument from silence is

2 pp. 5-6, citing Tzitz Eliezer 9.3.7 who quotes Rabbi Meyer Kagan:
[V D7¥N NAXN'Y TD ... 2"TN M0IMI D'AINDI O'R) DAL WNnin DTAY7 N2 nIXn 'RTA
1'N DTN TI0 70 7Y NAy T TR na7 N10'Y 717y AMIRT nWITZN 1NN
“Certainly it is a great mitzvah to teach [young women] Humash as well as Prophets,
Writings, and the ethics of our Sages of blessed memory... so that matters of our
sacred faith will become truthful for them. Otherwise, they might stray completely
from the path of God and transgress all the foundations of our religion.”
See Shoshana Pantel Zolty, 'And All Your Children Shall Be Learned': Women and the Study of
Torah in Jewish Law and History. Jason Aronson, 1993, who discusses the development of a new
rabbinic consensus in the 20" century in favour of the study of Torah by women. Initially such
study is accepted for pragmatic concerns and later becomes legally and socially normative.

24 Golinkin, pp. 61-62, uses this declaration as the basis for his inclusion of women in minyan.
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not sufficient for a shift in Jewish law. Also, the methodological style of Rambam is to rule
following the language of the Mishnah and Talmud, which did not refer to gender.
Maimonides’ pronouncement is not decisive, but it is suggestive of a possible basis for a
new direction in halakhah.

34. As is the literary pattern of all early authorities, Rabbi Yaakov ben Asher (Cologne,
1269- Toledo, 1343) follows the non-gendered language of the Talmud to delineate who
may be included in a minyan:
N"N DUITRI D721 WTR (120 AYITRAY 12T 7T nwyn NiNdA INIX X"XI U TR WNIXI
"YYW NNYY 1 IRRAAY DY7ITAL AN 2 070 1Y MY ..0YYN NINDA INIX
A9XY 'R 2AND 7T X"NIL .1 "NnY wnin T Y "o oy [ XY
One recites kaddish, but this is not said with fewer than ten, for all matters
of holiness, such as kaddish, barkhu and kedushah, may be recited only if
there are ten... and all must be free adults who have reached puberty.
While some permit the inclusion of a minor with nine [adults] if [the child]
is holding a Humash, my father of blessed memory wrote that he is not to
be included. (Tur: Orah Hayyim 55)

34. Following the same literary paradigm, we would expect Rabbi Yosef Karo to follow
the language of Rambam and the Tur, as he usually does in the Shulhan Arukh.
However, he adds something new, explicitly excluding women from inclusion in the
minyan:
2 IN'2ANY D'71TA "IN 12 DNIT "M NINDA INIX X"NI .YITi7 DMINIX
.NYYN NINOA |"INN] ['RY 12721 aYITR? a"al ,ninyy
They recite kaddish: It is not said in the presence of fewer than ten adult,
free males who have reached puberty. This is also the law for kedushah
and barkhu; they are not recited when there are fewer than ten. (Shulhan
Arukh: Orah Hayyim 55.1)
While this was probably customary, the legal source for this new prohibition is not so self-
evident.

35. Examining Rabbi Karo’s extensive halakhic commentary to the Tur Shulhan Arukh,
the Bet Yosef, we discover the basis for his additional words. Through his discussion, we
can also discern a door open to disagreement and detect some new halakhic
possibilities.

In the midst of a long discussion about whether a minor may be seconded as an adjunct
to a minyan, Rabbi Karo states:
n79NY7 '970¥Nn AYUNI TAYT ANNY 12120 owa (ayp 0"10 MNId11) DTINA AMdI
Taya 17 2 YyYIR' 2D 209T N WINDY InTY NI VIYDI WY [ITAN NDN1AYI
[1'"D1 TAY? DIY AUNR XNDIT 22T WX 'Ta NIDT ANNY 12121 11101 VXN TRX

NYUN X7 X7w D71yn 1201 D1 12T 7 ' nwyn nIvyY axd X7 imxya ntaT
'
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And it is written in the Mordekhai [ben Hillel; 1240-1298, Germany] in the
name of Rabbenu Simhah [of Speyer] that a slave or a woman may be
included for Prayer and for the grace after meals in the [quorum of] ten.
This is evident according to the explanation of Rabbenu Tam, who ruled
in accord with R. Yehoshua ben Levi that one slave may be included [as
an adjunct], and Rabbenu Simhah was of the opinion that this is also the
rule for a woman; for in every case, a woman is [at least] equal to a
slave. But since Rabbenu Tam did not want to do such a thing on his
own, who can be lenient regarding it? Therefore, the universal practice is
not to include a woman at all.

36. Rabbi Karo’s grounds the question of the inclusion of women in a quorum in an earlier
disagreement of Rishonim about the status of a minor in minyan. This latter subject
receives attention in the Tur and the discussion of the Bet Yosef. It is noteworthy that the
Bet Yosef does not bring any formal objection to the inclusion of a woman despite the fact
that the presence of women in public prayer was not customary. Equally interesting, the
sole source that the Bet Yosef does cite (Rabbenu Tam) actually develops a theoretical
argument in favour of the inclusion of women. In the end, this argument remains merely
theoretical for the early authorities and is rejected for practice by the Bet Yosef in favour
of the existing custom “not to include a woman at all’. Still, the divergence of early
authorities regarding the inclusion of a minor in a minyan has implications for the
inclusion of women in a prayer quorum in our time.

37. The argument developed by Rabbenu Tam is reported in the Tosafot of Rabbi

Yehudah Sir Leon:
NV NIDY WY 12 'DXT ['an? 9aoxn] noMya 70ma [jor] 1'7'9X (groin NI
YUN I'n'Y Taha1 .0nop ¢ 0'ima Ut ST n nawya At ma DT
M TAYI LINRD 71D XYUT X X'™T TAY " PInXRT X7 Thn 10T DM
1I990¥NT NNl .NMA A1 NIXA ATAN 79X XY DYT nuTpa” 702 mnx
NIYN UK 'A7Wa 'R KNT .X7 DINX NN RI9XYT 72X ,)1an 1ma iveed
NWUNI Tayl O '770T KAl .DNIAIN 'T' DINX X'YIN 'K 12T 27NN 1RY '
I'N DM 'R AY'MY7 Q1IN 90T DIYN ayav a7 ain Timma mant'rT
N X Mm awx" "na ana X" X aunn v "1"apx” nahan KT ,n%0ah
.017v 'Y

And | add: even an infant in his cradle [may be included in the
minyan], for God’s presence dwells among all groups of ten. For when
the [Sages] derive that matters of sanctity are done in a quorum of ten
based on the verse “l will be sanctified”, no distinction is made
between minors and adults. But there must be nine adults, because
more than one [minor] may not be counted, as it is taught with respect
to a slave, for [with more than one minor] there is insufficient dignity
for heaven. And a slave also comes under the principle “I will be
sanctified”, for God’s presence dwells among all who are obligated in
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commandments and members of the covenant. This inclusion applies
when an adult Jew [leads and] blesses, but not for the others [to lead].
For we find at the end of Rosh Hashanah that anyone who is not
obligated for something may not bring others out of their obligations.
The reason that a minor, a slave and a woman are included in the
minyan of seven for [public Torah reading] — even though they are not
obligated for the study of Torah is that the Torah is intended to be
heard and their blessing is not in vain. They do not bless [with the
phrase] “You have sanctified us with your mitzvot” for the Torah
[reading], stating [instead] “You have chosen us” and “You gave us
[the Torah]”. May our Rock give peace to us all. (Tosafot Rabbenu Sir
Leon, Berakhot 47b, pp. 520-521).

38. The Mordekhai also reports this perspective of Rabbenu Tam:

7T DIvn 'Y79NnY Dyl Dwa (ITnR NdMAY% Qavxn (VT 709 DN AN
NWYY? Q10¥Nn oMYA 70 XX 77900 Y71 'D1an MY YT 'R 9N DYITAY
['>72n 7 YT 'R AT noMYa 70Inn (v INNRY 9"YX 17 2 ywia' ' InRTN
1A 9101 MYYY? INIX '™7wUni 90 MIX 'YIY 72X 1'% "anm 'R "7797n '
...0"79N TAXR TAY 21 M9 "779NnY w1 owa awya jItan nd1aY

PY XX nd7nn ndn X71 7N nTA1 DMWY a7 Ay JupT (IR 'RD 2N 'O I
n"1 M2aT? 179X ['ma 'x*] ... 27027 DY DY X'¥IAY7 X7W XY 17 09INT DT
I 7 NPT 2M2AMTR 2179 X7 2wyt 9102 7aN A'nnT XD It YmnnT
A'79T [Xn X'

21 NI¥XA NN DX XY MDYT MYUT7I 772 arnex 7'y ma eT 1Ay
2ya M1 21 2'wUN DI ... U2 AYYN NIYWYYT AaxY X7 N ek and Mt .. M
227 A MNaY%7 XY 12T D7y IR 1I7NMY 1D AnD a™aNY DAl mRIvna nya
... N79N7 X1 [IN'T7 X7 |Oj7 QhVXA7 K7W DWA R

Rabbenu Tam ruled that a minor may be included for birkat hamazon
invoking the Name and for a minyan that prays the subjects of
sanctity. Even [a minor] who lacks comprehension of the One to
whom we pray or offer Grace and is simply in a cradle may be
included in a quorum of ten. For Rabbi Yehoshua ben Levi taught that
even though the [Rabbis] said that a minor in a cradle - that is, one
who lacks comprehension of the One to whom we pray or offer Grace
— may not be included for Grace, he may serve as an adjunct to
complete the ten. Just as a single slave may complete [the quorum],
an adjunct refers to [one who participates in] birkat hamazon with a
minyan that invokes the Name and the minyan that prays [the subjects

of sanctity]....
Rav Hai also explained that a minor may be included in the quorum of
ten. But Rabbenu Hananel dissented, not from a legal argument, but
because his method leads him to stringency, so that the Name of
[God] will not be invoked in vain.... [Or else,] even according to
Rabbenu Hananel who is stringent, such severity applies to the
invocation for Grace, but for an adjunct for the minyan, he would not
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disagree with what Rabbi Yehoshua ben Levi taught. For generally,
[Rabbi Yehoshua’s] opinions are accepted without disagreement.
Regarding [the inclusion of] a slave, about whom a question is raised
above, [a slave] is included in those [referred to] in the general
principle of “and | shall be sanctified”. For the Presence dwells with all
those who are obligated by the commandments and a member of the
covenant.... Rabbenu Yitzhak wrote that Rabbenu Tam did not want to
[bring the theoretical position] regarding a minor to practice... Rav
Natan, the author of the Arukh also recorded this in his responsa.
Raviyah [R. Eliezer b. Yoel Halevy; 1140-.1220, Mainz] also wrote,
“Since great scholars differ on this subject, it is appropriate for those
who are in awe of the Name to be more stringent and not to include a
minor neither for [the invocation for] birkat hamazon nor for the
[minyan] for prayer. (Mordekhai, B°rakhot 47, ch. 3, remez 172)
While noting the reluctance of these great medieval rabbis to proceed on the basis of the

theoretical argument, the Mordekhai again transmits the core of Rabbenu Tam’s
argument: Even “an infant in a cradle” may be included in a minyan, “for the Presence
dwells with all those who are obligated by the commandments and a member of the
covenant”.

39. By indicating that even “an infant in his cradle” may be included in the quorum for
prayer, Rabbenu Tam moves away from the concept of a minyan as a gathering of ten
people equally obligated for a particular set of prayers. Even though limited to a single
adjunct, the principle is clear. An infant is not obligated. Instead, Rabbenu Tam indicates
that the divine Presence is to be found in and through the people Israel who share a
covenantal relationship and commitment to the system of mitzvot. Sanctity is forged
through the presence of ten Jews who are “who are obligated in commandments and
members of the covenant”. A slave and a minor may each fulfill part of these double
criteria. A slave is obligated for some commandments, but is not included within the
covenantal community. A child is part of the covenant, but not obligated for the mitzvot
(which is why the minor cannot lead the service: he is not obligated for the specific
mitzvah).

40. Usually equality of obligation in prayer is the way that the concept of minyan is
understood. However, while the minyan is a legal construct to facilitate the recitation of
certain prayers, it is by no means the case that there is a particular obligation to form a
minyan.”®> We can reasonably state that women share with men the obligation to pray,

>> Rashi sees this obligation as applying to each individual. One must be part of the public group
required for certain prayers. See Pesahim 46a, “I°gabel”:
71N72 1197 N011N N W DX ,779N071 177 Ny X211 T2 0TR 1700 0K ,N79N7 DI
1 0w 799nn1 7710 - "7 yanx
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but neither has a formal obligation to form a minyan and pray within a set quorum. (Even
if one were to argue that such an obligation exists and that women are exempt from it, the
basis for minyan may be established in another legal-political-theological concept: the
formation of a holy community based on the verse “l shall be sanctified amidst the
children of Israel”.)

41. Rabbi Shlomo ben Aderet (Rashba; 1235-1310, Barcelona), affirmatively cites Rabbi
Avraham ben David (Ra'avad; 1120 — 1198, Posquieres) on the question of the inclusion
of a minor, indicating that one who has not yet reached the age of mitzvot does not have
the legal status to assist others to fulfil their obligation for birkat hamazon with the
invocation of the Name or for public prayer.
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are those who say that [a minor] may not be included until he is

truly an adult, and my opinion inclines in this direction. So too,

wrote the Ra’avad (may his memory bring blessing): “This is a

great problem.... There are [even] those who apply this to [the

minyan required for public] prayer. They bring support from what

our Sages taught in Tractate Megillah: A minor may read Torah

and translate [for the public], but may not lead the Sh®ma

responsively or go before the Ark [to lead public prayer]. [They

argue that] since they said that he may not enable others to fulfill

their obligation, it appears that he [nonetheless] may be included

[for the minyan]. This is not so; he is also not included [in the

guorum]. For one must be “among the children of Israel”....

So too for prayer: if one is on the road and reaches the time to rest and pray, if there

is a synagogue — even four miles away- one should walk there, pray and then rest.
However, Rabbenu Hananel loc cit, Rif on Berakhot (Vilna edition, p. 8), and Rambam Laws of
Prayer 4.2, speak of the obligation to wash and purify one’s hands before prayer, but do not
delineate a specific obligation to pray with a minyan. Rema (Orah Hayyim 55.2) notes that one
should not leave a prayer group unless ten are present, implying that attending a minyan,
however much it is “urgently preferable” Moshe Meiselman (Jewish Women and Jewish Law,
Ktav: 1978, p.134 ), is not formally obligatory. See Rosenberg and Tucker, pp. 19-29, who contend
that communal prayer is a better form of prayer, a social responsibility and a “personal
desideratum”, but not a prescribed individual obligation (hiyyuv).
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Nonetheless, one might contend that since blessings and prayers
are of rabbinic enactment, and a minor who is educable is
[obligated according to] rabbinic enactment, such a person may
enable others to fulfill [their obligations] according to the rabbis,
for there are already ten to establish [the status of] sanctity. That
is why [the Sages] specifically express [the exclusion of the
minor]. One may not do so out of regard for the dignity of the
congregation; it is shameful for a minor to enable them to fulfill
their obligation....” This is the teaching of the Ra’avad. And his
words are correct and apt. (Rashba, Responsa 1:239)

Although the Ra’avad does not include a minor in a minyan, he (and presumable the
Rashba), do appear to adopt the reasoning of Rabbenu Tam that the minyan is
dependent on the presence of ten because that number is needed for g°dushah, “to
establish [the status of] sanctity”.?® Further, the Ra’avad does not indicate that the
exclusion is because the child does not share an obligation for the relevant mitzvot. He
actually argues that even though a minor is obligated for these rabbinic mitzvot in a way
comparable to adults, he is still unauthorized to lead the congregation in prayer. He then
indicates what the nub of the issue is. The reason for the denial of permission is “out of
regard for the dignity of the congregation; it is shameful for a minor to enable them to
fulfill their obligation....” This is a point that we soon shall return to consider.

42. For Rabbenu Tam, sanctity is forged through community- the presence of ten Jews
who are “who are obligated in commandments and members of the covenant”. A slave
and a minor may each fulfill part of these double criteria. A slave is obligated for some
commandments, but is not included within the covenantal community. A child is part of
the covenant, but not obligated for the mitzvot (which is why the minor cannot lead the
service: he is not obligated for the specific mitzvah). Rabbenu Tam does not fully
articulate the implications of this position and actually draws away from its practical
implications regarding minors.

43. However, Mordekhai reports that Rabbenu Simhah did make the theoretical
extrapolation from one case to the other:
.12'27-X MY "2 27917 "2 '910X¥N AWUNI TAY :NNNY 12'21 DY 'NINYN
| found in the name of Rabbenu Simhah that a slave or a woman
may be included in the ten required for a minyan for prayer and for
invoking the Name for birkat hamazon. (Mordekhai, Berakhot #173)

%6 See also Wald, n.17, who suggests that for Rambam (Laws of Prayer 8.1) the idea that God
accepts the prayer of the community even though an unworthy individual may be part of the
group is the legal equivalent of the theological notion that “the divine Presence dwells in the
presence of a minyan”.
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Moreover, there is a report that Rabbenu Simhah actually put this into practice:
oX 17'9X1 .|In'T™7 [Dwy 'In%7] AUX X7 Aawyn aviy ' DN 12'21 DA
.0NIN T 0NN 'RI9X? n"n .20 TR XX XarUnm X7 DUXT ni? XYnn
N9I0XN V'OV ,0'Y DY NNDTA? Xn'7pa qx? 7ax
Rabbenu Simhah used to include a woman for the [minyan]
required for the invocation [zimmun for Grace]. Even if you say that
a woman only has a rabbinic obligation [for birkat hamazon]... this
would only matter in regard to fulfilling the obligation of others. But
inclusion for the invocation of the Name [of God], in general she
would be included. (Mordekhai, Berakhot #158 and Girtin #401)

Rabbenu Simhah, a minority of one, has opened up a path leading from prohibition to

possibility of inclusion.

Dignity of Heaven, of Community and of Individuals

44. Rabbi Yaakov Emden (Altona, 1697- 1776) brings kabbalistic structure into his
discussion about Rabbenu Simhah.
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It is written in the Mordekhai that a slave and a woman may be

included for the [minyan of the repetition of the Amidah] Prayer

and for the ten of Birkat Hamazon [with the invocation of the

Name].

It seems that the position of Rabbenu Simhah has strong

grounding from the perspective of esoteric [kabbalah] and exoteric

[legal] Torah. Without question a woman is included whether to the

minyan of ten [for prayer] or to the minyan of seven [called to the

Torah]; the one who understands will understand.

Therefore, our Sages of blessed memory explicitly stated that [a

woman] may go up for the reading of Torah. Nonetheless, they

said that she should not read in public because of the dignity of

the congregation. This is also the case for [sacred] matters that

require ten. Certainly the law is that we do not include her because

of the dignity of the congregation. (Mor u’Q°tzi’ah, Orah Hayyim 55)
The ten sefirot of the divine personality and the seven lower sefirot of that expression of
divinity correspond to the ten needed for the quorum for public prayer and the seven
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honoured at the Torah on Shabbat. Since the feminine aspect of divinity, the
attribute/sefirah of malkhut, is included in the Godhead, women should be included in the
minyan for prayer and Torah honours. This is the esoteric teaching that Rabbi Emden
indicated parallels the halakhic argumentation already offered by Rabbenu Simhabh.
Although Rabbi Emden goes on to state that “one should not depart from the teaching of
the Bet Yosef that a woman is not to be included”, he makes it clear that the sole reason
Is the dignity of the congregation. While kabbalistic speculation should not be the basis
for legal decisions, Rabbi Emden’s comment is indicative if an effort to develop a
theological basis for the inclusion of women in minyan.

45. Rabbi Natan Neta Landau (Galicia, 1841-1906) makes a similar point:
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Regarding the mitzvah of martyrdom (giddush hashem), we ask [in

Sanhedrin 74a] what is the law if there are nine [Jews] and one

non-Jew? This implies that women are certainly included [in the

qguorum].

This [further] implies that the verse “l shall be sanctified in the

midst of the children of Israel” is applied to ten women. Perhaps a

woman is not included in the [minyan for public] prayer is because

this is not the way of the world.... But for martyrdom, women

would certainly be included.... And according to the approach of

Rashi there [in Sanhedrin], it is possible that ten women can be

included to recite a ritual matter of holiness.

(Urah Shahar, Q°dushah, 100.6)
Recognizing that there are different types of quora®’, Rabbi Landau speculates as to why
women would be included in the minyan for martyrdom, but not for public prayer. He
suggests that “it is not the way of the world”. A congregation would have seen the

" A. Frimer, “Women and Minyan” Tradition, 23:4, 54-77 (Summer 1988), concludes his article by noting
“We have reaffirmed that women cannot constitute a minyan - either alone or together with men - for the
purpose of public prayer which includes kaddish, kedusha, barchu, repetition of the shemoneh esrei or the
reading of the Torah and the Haftorah. However, this does not mean that women are excluded from all
minyanim. There are a variety of halachically relevant cases where rabbinic authorities permit, both in
theory and practice, the inclusion of women in a minyan. These include: 1)megilla and the ... benediction
that follows it... 2)public martyrdom ... 3)the hagomel blessing ... 4)circumcision ... 5)Hanuka lighting in
synagogue....
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inclusion of women for prayer as undignified — toward God and the community- while still
accepting the possibility that they might be martyred because of their devotion to God.?®

46. Reflecting back to the Bet Yosef, we see that his rejection of the reasoning of
Rabbenu Tam and the opinion of Rabbenu Simhah was not fully articulated or formally
justified, but may have been based on a value similar to the one identified by Rabbenu
Tam and clearly stated by the Ra’avad and the Rashba, and echoed in later generations.
The inclusion of women would infringe on the dignity of the community.

47. Tucker and Rosenberg note that “dignity of heaven” mentioned by Rabbenu Tam
seems to parallel “dignity of the congregation”, mentioned by Rabbis Emden and Landau.
This concept is discussed extensively by Rabbis Daniel Sperber and Mendel Shapiro,
leading to their independent conclusions that congregational dignity is a fluid concept,
reflecting cultural context and dependent on social standing.?

48. It seems correct to identify a serious community striving to relate to God as one that
would properly reflect both the “dignity of the congregation” and the “dignity of Heaven”.
Centuries after Rabbenu Simhah and Rabbenu Tam, we may carefully build on their
insight. A_woman, who is both obligated for mitzvot and part of the covenantal
community, may be included in a minyan at a more inclusive level than that of a child or a
slave. A child may only be included as a senif, a solo adjunct. However, a woman’s
obligation for prayer stands on its own, not through the status of another person, whether
an owner or a parent. Moreover, even if there is some question about whether a child or a

28 Aryeh and Dov Frimer report that Rabbi Aharon Soloveitchik maintained that neither men nor
women have common obligations for public prayer and Torah reading. “However, even if women
were personally obligated, R. Aharon Soloveitchik posits that they are, nonetheless, specifically
excluded by Hazal from counting toward a minyan or serving as a hazzan or ba’alat keri’a,
because of kevod ha-tsibbur.” http://www.daat.ac.il/daat/english/tfila/frimmerl.htm or
Tradition, 32:2, pp. 5-118 (Winter 1998).

® See Rabbi Daniel Sperber, nNIN2 0'wa N :0270 7w AT (Jerusalem: Reuven Mass, 2007)
and “Congregational Dignity and Human Dignity: Women and Public Torah Reading,” The Edah
Journal 3:2 (Elul 5763): 1-14 (http://www.edah.org/backend/JournalArticle/3 2 Sperber.pdf),
and Rabbi Mendel Shapiro, “Qeri’at ha-Torah by Women: A Halakhic Analysis,” Edah Journal 1:2
(Sivan 5761): 1-55 (http://www.edah.org/backend/JournalArticle/1 2 shapiro.pdf). However,
see critiques of Sperber by Rabbi Aryeh Frimer, http://seforim.blogspot.com/2008/06/aryeh-
frimer-review-of-daniel-sperbers.html and of Shapiro by Rabbi Yehudah Herzl Henkin, “Qeriyat
Hatorah by Women: Where We Stand Today,”

http://www.edah.org/backend/JournalArticle/1 2 henkin.pdf, Edah Journal 1:2 (Sivan 5761),
who contend that kevod hatzibbur is a halakhically fixed concept.
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slave has a proper awareness of God, a Jewish woman certainly has respect for God and
“the dignity of heaven”.

49. Rabbi Moshe Feinstein would be far from those who advocate for inclusion of women
in minyan. Yet, in discussing the different mitzvah obligations of men and women he
shows great sensitivity to a woman’s capacity for spiritual dignity in pursuit of a life of
mitzvah.
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One must know that [the more extensive obligations of men] is not
because women have a lesser status of g°dushah [holiness] than
men. Regarding holiness, they are the equal of men for the obligation
for mitzvot. Indeed, the commandment of mitzvot comes only
because of the holiness that inheres in Israel. All of the verses
regarding holiness were articulated to women, from the initial
condition of the acceptance of Torah, “You shall be my treasured
people.” “You shall be a holy nation” was said to the House of
Yaakov - this refers to the women; “And say to the sons of Israel”
refers to the men. So too, in the portion Mishpatim, “you shall be
holy people”; ”You shall be holy” from the section Sheminee; “You
shall be holy” and “be holy” in the reading of Qedoshim; “For you
are a hol nation for the Eternal” in Re’eh.

Every place [in Torah] that refers to the holiness of Israel was also
addressed to women. Therefore, women use the liturgical formula
“You have sanctified us with Your mitzvot [and commanded us]” just
as men do. This is the case even for the mitzvot which the Torah
does not obligate [women] to perform. Whatever reasons the exalted
God had to be lenient to women [by not obligating them], it was not,
heaven forbid, to diminish them. (Igrot Moshe, Orah Hayyim, vol. 4, sec.
49, p, 81)

The sanctity of the Jewish people includes men and women and enables the people of
Israel to be worthy of the mitzvot. Women who choose to accept upon themselves
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specific mitzvot from which they may have been exempted should still recite the blessing
“You have sanctified us through Your mitzvot”. The inclusion of women is for the totality
of the mitzvah system, not only for commandments specifically designated for women.*°

50. In our time, when many social barriers have shifted and women are involved in all
areas of public life, their personal dignity (kevod haberiyyot) is impinged upon when they
are marginalized within the spiritual life of their religious community. Surely this causes
many women anguish and anger. In a time when women are socially, politically and
culturally integrated with and equal to men, an unjustified gap between genders in
synagogue life can bring about a denigration of Torah and a desecration of the Divine
name.

Pesag Halakhah- Decision

51.Based on

a. the understanding of Rambam, Rashi and Ramban that women share an equal
obligation with men for regular prayer;

b. noting that the verse referring to the sanctification of God’'s name — for which
women are included in a minyan — also functions as the basis for the
establishment of a minyan for public prayer;

c. accepting that the Talmud and early halakhic authorities did not include gender in
their definition of a minyan;

d. recognizing that the conceptualization of a minyan by Rabbenu Tam as inclusive
of those “obligated for the mitzvot and part of the covenant community” is
theoretically inclusive of women,;

e. identifying Rabbenu Simhah as having acted on the basis of Rabbenu Tam’s
argument;

f. categorizing minyan as a highly desired religious-spiritual act for individuals, but
not as one which is personally obligatory;

g. clarifying that the historic limitation of minyan to men is not primarily based on a
concept of shared obligation, but is essentially based on the “dignity of the
congregation” (k°vod hatzibbur);

h. arguing that “the dignity of the congregation” is not halakhically fixed, but is socially
and culturally determined;

3 This is analogous to women reciting blessings for mitzvot for which they were specifically
exempted; the berakhah recognizes God as the ultimate source of all commandments. So too,
the blessings for Hanukkah lights and the reading of Megillah on Purim acknowledge God as the
source of these mitzvot even though they are post-Biblical holidays instituted by the Sages, not
by divine decree.
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I. believing that, in our days, the inclusion of women would not be a violation of “the
dignity of the congregation (k°vod hatzibbur)” and that, in any case, a community
may waive its dignity

j. asserting that women at prayer have intention for the “dignity of Heaven” (y°kara
d°sh®maya) and add to the respect of God;

k. desiring to avoid the marginalization of Jewish women in our time, which can lead
to alienation, anger and the desecration of God’s name; and

|. seeking to affirm the “personal dignity” (k®vod hab®riyyot) of women in our
congregation;

It is permissible, appropriate and desirable for women to be included for the minyan
required for public prayer and the recitation of d®varim sh®b®q°dushah in our synagogue
community.®*

rRAav Baruch Frgjolmam—léom
Sefarao
Tevet 5771

*! Those who wish to retain the historically legitimated gender distinctive minyan may nonetheless
rely on this opinion in situations when excluding themselves from participating in an inclusive
minyan would prevent others from public prayer.
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